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No. 11,165 


STATEMENT OF QUESTION PRESENTED 

In a tort action for personal injuries arising out of 
a motor vehicle collision, tried by a jury in the United 
States District Court, does the trial judge have any 
authority or jurisdiction to award a new trial thereon, 
of his own initiative, after verdict and judgment for 
plaintiff, 48 days after the entry of verdict and judgment 
in the court’s minutes and docket, especially when his 
order, sua sponte, fails to specify the grounds of his 
action, and after he had previously, within 5 days after 
verdict and judgment, denied the defendant’s formal 
motion for new trial? Or, in view of Rule 59 (d), would 
such an order awarding new trial under the above cir¬ 
cumstances, be a nullity? 
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JURISDICTIONAL STATEMENT 

This is an appeal by Roger E. Blaine, the successful 
plaintiff in a jury trial on a tort action in the court be¬ 
low, from the action of the trial court in granting a 
motion for a new trial, sua sponte, forty-eight (48) days 
after the verdict and judgment of the jury herein, after 
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plaintiff, by counsel, filed a formal Opposition, contain¬ 
ing points and authorities in opposition to the granting 
of such motions. (App. 14). And on the same day, i. e. 
Feb. 21, 1951, the trial judge denied, by fiat, the de¬ 
fendants’ several motions, the judge endorsing on the 
face of defendant’s Motion, the entry—“Denied, 2/21/51. 
McGuire, J.” (R. 16) (App. 13-17) And on the same 

day, i. e. Feb. 21, 1951, the trial judge’s clerk mailed 
to counsel for plaintiff a post card notice of such action, 
directing plaintiff’s counsel to “please present order.” 
(App. 15). The said notice was received by plaintiff’s 
counsel on Feb. 22, 1951, but that date being a legal holi¬ 
day (Washington’s Birthday) on which the courts did 
not hold sessions, a formal order in line with the afore¬ 
said clerk’s request, was presented to the said clerk of 
the trial judge, overruling and denying the defendant’s 
motions, on February 23, 1951, and a copy thereof mailed 
to defense counsel, although such a formal order would 
not have been necessary in view of the court’s action 
“by fiat”. 

Thereafter, on March 21, 1951, the defendant, through 
his counsel, filed a Notice of Appeal to this Court, (App. 
19) the defendant himself realizing that the court’s action 
in denying his several motions after verdict, rendered 
the verdict and judgment thereon as final. However, the 
defendant did not post either a cost bond or supersedeas 
bond with his Notice of Appeal, whereupon, the plain¬ 
tiff, through counsel, ordered from the Clerk of the Dis¬ 
trict Court a double certificate of the judgment, for the 
purpose of suit thereon as a foreign judgment, in the 
State of Maryland to reach the defendant’s assets in aid 
of execution on the judgment. Such double certificate 
was prepared by the Clerk, and furnished to plaintiff’s 
counsel on April 5, 1951 (App. 16, 17, 18,19). 

On the same day, i. e.—April 5, 1951, the trial judge, 
“upon its own motion”, filed in the cause an “Order 
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Vacating Motion for Judgment Non Obstante Veredicto 
or in the alternative for New Trial”, and ordered that 
the denial by fiat of the defendant’s motions entered on 
the 21st day of February, 1951, “be, the same hereby is 
vacated and set aside, and said Motion is hereby re¬ 
instated.” No copy of this order was ever sent to plain¬ 
tiff or his counsel, and plaintiff, through counsel, only 
learned of it by accident. It appears that later, the trial 
judge, or someone on his behalf, amended the aforesaid 
Order of April 5, 1951, by interlineation, by striking the 
wrords “and said Motion is hereby reinstated” and sub¬ 
stituting therefor the words “and a new trial granted.” 
(R. 35) (App. 27) The numerals “4/11/51” appear 
with such inteiiineation, which might indicate that the 
order wras thus amended on April 11, 1951. Likewise, 
no notice of such amendment to the order was ever 
sent to plaintiff or his counsel. 

Having learned of the original order of April 5, 1951, 
“reinstating the Motion”, only by accident, counsel for 
appellant then informed the clerk of the trial judge that 
he would like to be heard on the Motion, in oral argu¬ 
ment. Nothing further was heard concerning the matter, 
plaintiff’s counsel awaiting the setting of a time for oral 
argument on defendant’s “reinstated” motions, until 
about April 28, 1951, w’hen the Assignment Commissioner 
called plaintiff’s counsel to advise that the case w T as set 
for re-trial on May 4, 1951. Not knowing of the afore¬ 
said amendment by interlineation of the order of April 
5, 1951, plaintiff’s counsel then personally visited the 
District Court file room, and examined the said order, 
and then for the first time ascertained that a new trial 
had been granted. Whereupon, plaintiff’s counsel pre¬ 
pared, and filed, on May 3, 1951, a motion to vacate the 
order of April 5, 1951 (as amended by interlineation on 
April 11, 1951), to reinstate the said motions of the de¬ 
fendant for oral argument, and to thereafter deny said 
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motions and enter judgment in accordance with the 
jury’s verdict. The trial judge again acted by fiat and 
denied plaintiff’s said motion on May 18, 1951, without 
oral argument thereon, but did not get around to signing 
or filing a formal order to that effect until May 24, 
1951. (App. 35). 

Thereupon, the plaintiff, through counsel, filed his No¬ 
tice of Appeal, on June 1, 1951, alleging that the trial 
court’s actions in the several respects hereinbefore enum¬ 
erated was an abuse of discretion. 

j 

STATEMENT OF POINT ON APPEAL 

The trial court erred in granting the defendant’s 
Motion for New Trial, sua sponte, forty-eight (48) days 
after the verdict of the jury herein had been rendered 
and entered on the docket of the court, after he had de¬ 
nied such motion, by fiat, on the fifth (5th) day after 
verdict, which fact was likewise entered in the docket 
and minutes of the court, and the defendant, recognizing 
the finality of the judgment had filed his Notice of Ap¬ 
peal. 

SUMMARY OF ARGUMENT 

A United States District Court has no authority or 
jurisdiction to order a new trial of its own initiative 
after the lapse of ten (10) days after entry of judgment: 
and if it does so, after the lapse of said ten (10) day 
period after entry of judgment, without specifying the 
grounds therefor, such order is a nullity and is beyond 
the court’s jurisdiction. 
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ARGUMENT 

A United States District Court Has No Authority or 
Jurisdiction to Order a New Trial of Its Own Initiative 
After the Lapse of Ten (10) Days After Entry of 
Judgment; and If It Does So, After the Lapse of Said 
Ten (10) Day Period After Entry of Judgment, Without 
Specifying the Grounds Therefor, Such Order Is a Nullity 
and Is Beyond the Court’s Jurisdiction. 

Judgment on the jury’s verdict of $1100.00 in favor of 
plaintiff against defendant, on February 16th, 1951, was 
entered in the minutes and on the docket of the trial 
court on February 21, 1951, after the trial judge had 
overruled, by fiat, the defendant’s motion for new trial 
or in the alternative for judgment notwithstanding the 
verdict. The finality of such judgment was recognized 
by the defendant in noting his appeal thereon, to this 
Court, on March 21, 1951 (the 30th day thereafter.) 

RULE 59 (d), F. R. C. P., expressly provides as fol¬ 
lows: 

“Not 1-ater than 10 days after entry of judgment the 
court of its own initiative may order a new trial for any 
reason for which it might have granted a new trial on 
motion of a party, and in the order shall specify the 
grounds therefor (emphasis added). 

The award of a new trial in this case was made by the 
order filed April 5, 1951 (48 days after the jury verdict 
and judgment was entered on the docket), and amended 
April 11, 1951 (54 days after the jury verdict and judg¬ 
ment was entered on the docket). And in the said order 
filed April 5, amended by interlineation on April 11, 
1951, not a single ground is specified therefor. 

The identical situation was involved in Freid v. Mc¬ 
Grath, 76 U. S. App. D. C. 388, 133 F. 2d 350, decided 
Nov. 23, 1942, just nine years ago. In reversing the 
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trial court’s award of a new trial, therein, in an exhaus¬ 
tive opinion by Justice Miller reviewing the pertinent 
authorities, this Court held: that under the rule just 
quoted (59 (d), F. R. C. P.), that if a judge orders a 
new trial upon his own initiative he must do so not 
later than ten days after entry of judgment and must 
specify the grounds therefor. 

On page 393 of the opinion in the Freid case, supra, 
this Court stated: 

“ * • • In other words, the judge indicated that 
he placed no reliance upon appellee’s contention that 
mistake had occurred. • • • Consequently, even if 
w^e were to assume that the court intended to act 
on the original motion for a new trial, nevertheless, 
having struck from the record the very basis of ap¬ 
pellee’s motion and having ruled adversely to her 
upon the grounds specified in that motion, there was 
thereafter no legally sufficient motion pending in the 
proceeding: and the order can logically be considered 
only as action taken on the initiative of the court. 

It is urged that judges may properly give weight 
to considerations not put forward by counsel; that a 
judge may properly grant a new trial for a reason 
wholly different from the reason assigned by a 
movant. There is no doubt that those contentions, 
standing alone, are correct. Paragraph (d) of Rule 
59 contemplates that a judge may act in the manner 
suggested. But when h-e does so he acts on his own 
initiative. Logically extended this argument would 
lead to the conclusion that if a party moved for a 
new trial upon one ground, for example of inadequate 
damages induced by disregard of instructions as to 
the law, the trial judge might grant this motion 
upon another ground, for example excessive damages 
induced by passion or prejudice; in other words upon 
a ground exactly contrary to that urged by the 
moving party. But the purpose of the rule was not 
to permit such an opening up of the time within 
which a judge must act. • * • 

When issues have been tried by a jury, its deter¬ 
mination should not be, casually, set aside. Hence, 
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appellate courts may commendably exercise restraint 
in reversing orders denying new trials. And trial 
courts should 'practice similar judicial restraint. It 
is important that there shall be an end of litigation. 
As has been well said: “It is neither correct nor 
nseful to attach ‘the monstrous penalty of a new 
trial’ to supposed technical errors, if any, which are 
not prejudicial. If the judge who presided at a trial 
is not sufficiently persuaded of the need for a new 
trial so that he acts within ten days following the 
entry of judgment—which may occur some time after 
the submission of the case—then the rule specifies 
that he may not thereafter act, of his own initiative, 
to require a new trial. * * *” 

On April 5, 1951, the very day the trial court took 
the action complained of in the instant case, this Court 

held, in Partridge v. Presley , No. 10,462, . U. S. App. 

D. C., in contrasting the decision of the 2nd Circuit 

Court of Appeals in Mosier v. Federal Reserve Bank of 
New York, 132 F. 2d 710: 

“But at this point the similarity between the two 
cases ends. In the Hosier case the court heard argu¬ 
ment on the motion for a new trial, endorsed on the 
papers that the motion ‘is in all respects denied \ 
and then entered formal judgment for the defendant. 
Thus, the court clearly intended the judgment to 
overrule the motion in accordance with the prin¬ 
ciple cited by the appellee; and the subsequent over¬ 
ruling order was unnecessary , as the Second Circuit 
held.” 

Although there was no oral argument on the defend¬ 
ant’s motion for a new trial in the instant case, although 
requested by plaintiff, the trial court is presumed to 
have given full consideration to the defendant’s motion 
and the points and authorities contained therein. The 
trial court undoubtedly considered same, and when the 
evidence of this trial was still fairly fresh in his mind, 
(just 5 days after trial), he, on February 21, 1951, en¬ 
dorsed right on the face of defendant’s motion, in his 
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own hand—“Denied, 2/21/51, McGuire, J.” An examina¬ 
tion of the record will disclose that these words are di¬ 
rectly opposite the caption of the motion as filed by the 
defendant. How anyone can contend that such action 
was “ inadvertent ' 9 is beyond the comprehension of ap¬ 
pellant. And the trial court must have confirmed such 
action to his clerk, otherwise the usual post-card notice 
of the action taken would not have been mailed to coun¬ 
sel. (App. 15). It is to be noted that this particular 
trial judge conducts the majority of his decisions “by 
fiat”, not only in the instant case, but in all cases. He 
overruled plain tiff’s motion for reconsideration “by fiat”. 
(App. 36). 

The CYCLOPEDIC LAW DICTIONARY, Second Edi¬ 
tion (published by Callaghan & Company, 1922), defines 
the w T ord “FIAT” as follows: 

“An order of a judge or of an officer whose author¬ 
ity, to be signified by his signature, is necessary to 
authenticate the particular acts. A short order or 
warrant of the judge, commanding that something 
shall be done. See 1 Tidd, Prac. 100,108” 

In the instant case, although the plaintiff was not 
elated over the size of the verdict ($1100.00), he could 
not and did not move for any new trial based upon the 
question of the possible “inadequacy” thereof, because 
such verdict was not so grossly inadequate as to shock 
the conscience of the court, and plaintiff had no expecta¬ 
tion that the trial court would have granted a new trial 
on such ground, in view of the numerous decisions of 
this Court on the subject of new trials based upon the 
alleged inadequacy of verdicts. 

See— 

Frasca v. Howell, 87 U. S. App. D. C. 52, 182 F. 2d 
703 

Dean v. Century Motors, Inc., 81 U. S. App. D. C. 9, 
154 F. 2d 201' 

Ramsey v. Ross, 66 App. D. C. 186, 85 F. 2d 685 
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Nor did the defendant, in his formal motion seeking 
a new trial, raise any question of “inadequacy” or “ex¬ 
cessiveness” of the verdict, but predicated his motion 
solely upon the question of liability. 

It is to be noted, on this point, that the trial judge 
censured plaintiff’s counsel for having brought the action 
in the District of Columbia, since the accident had oc¬ 
curred, and both litigants resided in, the State of Mary¬ 
land. (App. 7, 8, 9, 10, 11). This point of “forum non 
conveniens” was not raised by defense counsel, and was 
not brought up by the trial judge until the second day 
of the this trial, after most of the evidence was in. In 
fact, the trial judge himself recognized it to be a question 
of credibility between the two versions of the accident 
involved, when he stated, on page 11 of the Appendix— 
“The point is, if they believe the testimony of this fire 
chief, you are out of court.” 

Yet now, with the ease having been fully tried, the 
jury fully instructed on the applicable law, full argu¬ 
ments by counsel for the respective parties, and a final 
verdict rendered, he vrould, by the granting of a new 
trial, foist it onto another judge, for another two, and 
possibly three-day retrial, since both sides would un¬ 
doubtedly retry the case on the previous record of sworn 
testimony, and attempt to impeach all the witnesses on 
the slightest inconsistency with such prior testimony. 
Counsel for appellant has never seen a re-trial of a tort 
action take less time than an original trial, and usually 
such re-trial takes twice as long as an original trial. 
The trial court did not conceal his annoyance with having 
to try this case when he commented—“Now, there you 
are. It is addressed to my discretion; and I will be per¬ 
fectly frank. If I had discovered this yesterday, you 
would be out of court. We have gone so far now, we 
may as well go all the way. I am going to write a memo¬ 
randum to the Chief Judge with reference to this matter. 
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We have so many cases here/ 7 (App. 11) The award 
of a new trial herein, appears therefore to amount to a 
reversal of the trial judge’s sentiments expressed at the 
time of trial. 

In Rice v. Simmons. 53 A. 2d 587, (Municipal Court of 
Appeals, D. C.) a somewhat analagous situation was pre¬ 
sented in 1947. In the Rice case, supra, the trial court, 
sitting without a jury, first made a general finding for 
the plaintiff in an automobile accident case, and assessed 
damages. This general finding was entered on the jacket 
of the case and also in the court’s minutes and docket. 
Before judgment had been entered on the finding, the 
defendant moved to set it aside and enter judgment for 
the defendant. The trial judge, apparently reversing 
himself on his factual decision therein, granted such 
motion. In reversing such action, the Municipal Court 
of Appeals held: 

“A so-called general “finding” of a Municipal 
Court judge, formally announced and duly entered, 
has the same finality as attaches to a federal district 
court judgment, and hence that the trial court has 
no power to reverse such a general finding. * * * 

“Such a general finding of a trial court on a 
question of fact has often been likened to a verdict 
of a jury. In a jury case the trial court is without 
power to reverse the jury on a question of fact and 
may grant a motion for judgment notwithstanding 
the verdict only when there is no substantial evi¬ 
dence to support such verdict. 

“Until a trial judge, sitting without a jury, makes 
a formal decision or finding which is entered in the 
minutes and docket of the court, we believe that he 
has complete authority to change or amend any in¬ 
formal or tentative decisions he may have made dur¬ 
ing the progress of the trial, even to the extent of 
reversing them. This is true because up to that 
point the case, as has been said, remains in the 
bosom of the court. But once tine decision becomes 
a formal one, and is formally entered in the court’s 
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records, the situation is totally different, for then it 
must be assumed that the trial court has weighed all 
of the evidence, drawn the proper inferences there¬ 
from, and arrived at a proper conclusion. * *' *” 
(emphasis added) 

CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and argument, it is respectfully submitted that the Dis¬ 
trict Court erred in granting a new trial herein; that it 
was without jurisdiction to do so, by virtue of Rule 
59 (d), and that such action was an abuse of discretion 
on the part of the trial court; and since the order grant¬ 
ing the said new trial failed to specify the grounds 
therefor, such award of a new trial was a nullity: and 
that accordingly, the action of the trial court should be 
reversed, with costs, and with directions to reinstate 
the verdict for plaintiff in the first trial and to enter 
final judgment thereon for the plaintiff. 

Respectfully submitted, 

Eakl H. Davis, Esq., 

Attorney for Appellant, 
(Plaintiff), 

900 F Street, N. W., 
Washington 4, D. C. 
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9 Filed Mar 24 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ROGER E. BLAINE, 

4803 Decatur Street, 

Edmonston, Maryland, 

Plaintiff, 

v. 

SUMNER E. PETERS, 

4113 Crittenden Street, 

Hyattsville, Md. or 
c/o R. ROBINSON, Inc., 

2301 Penna. Ave., S. E. 

Washington, D. C. 

Defendant. 

: Civil Action No. 1192—’49 

Complaint 

(Damages for Personal Injuries sustained by Pedestrian 

in Auto Acc.) 

1. The claim for damages herein exceeds the sum of 
$3,000.00; therefore, this Honorable Court has jurisdic¬ 
tion thereof. 

2. The plaintiff is an adult citizen of the United States, 
a resident of the State of Maryland, and brings this 
action in his own right, against the defendant, Sumner 
E. Peters, likewise an adult citizen of the United States 
and resident of the State of Maryland. 

3. On, to-wit, the 14th day of January, 1949, the plain¬ 
tiff had legally parked his automobile at the right side 
of the Defense Highway, in Bladensburg, Maryland, fac- 
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ing east toward Annapolis, and was standing directly in 
front of same, after having started the motor of his 
said vehicle by cranking same, when a motor vehicle 
owned and operated by the defendant, which was being 
negligently operated by the defendant in an easterly di¬ 
rection at a fast and excessive rate of speed, on said 
Defense Highway, the defendant negligently failing to 
keep his said vehicle under reasonable and proper con¬ 
trol, negligently failing to slow down, negligently failing 
to maintain a proper lookout, and negligently cutting his 
said vehicle in toward the right side of the highway, and 
negligentlv travelling too close to the cars parked at the 
side of said highway for safety, negligently caused his 
said vehicle to forcibly collide with the plaintiff, 
10 precipitating the plaintiff to the street and side¬ 
walk with much force, and causing serious and per¬ 
manent injuries to plaintiff. 

4. As a result of the said accident, caused by the 
negligence of the defendant as aforesaid, the plaintiff 
sustained multiple lacerations of the forehead, dorsum 
of the nose, left cheek, left upper and lower eyelids; a 
bilateral echvmosis of the eyes; a compound comminuted 
fracture of the nose, with displacement; a depressed frac¬ 
ture of the left malar bone and infraorbital ridge; a de¬ 
pressed fracture of the frontal bone into the frontal sinus, 
together with other numerous bruises, abrasions and con¬ 
tusions in and to his body, head and limbs; for which 
he required hospitalization, and long medical treatment, 
and will in the future require further treatment; and he 
required and will require further plastic reconstruction: 
and he suffered and will continue to suffer from double 
vision (diplopia), severe headaches, and he will carry 
permanent scars in and about his face and head for the 
balance of his life; and he was put to considerable ex¬ 
pense for the necessary medical, surgical, hospital, X-Ray, 
nursing, dental and special appliance attention requisite 
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to a recovery of such injuries; and he lost and will con¬ 
tinue to lose great sums of money from his regular em¬ 
ployment, by reason of his physical disability resulting 
from such injuries; and he was obliged to spend consid¬ 
erable sums for medicines, etc. And plaintiff suffered, 
and continues to suffer great mental and physical pain 
and anguish. 

Wherefore, plaintiff brings this action, and demands 
judgment against the defendant in the full sum of Fifty 
thousand dollars, besides the costs hereof. 

DAVIS & HARTH, 

Attorneys for Plaintiff, 

By /s/ Earl H. Davis 
Earl H. Davis, 

• •it 

11 Filed Apr 13 1949 Harry M. Hull, Clerk 

Answer to Complaint 
First Defense 

The plaintiff has failed to state a claim upon which 
relief can be granted. 

Second Defense 

The defendant admits that the vehicle he was operat¬ 
ing collided with the plaintiff at the time and place al¬ 
leged iii the complaint. Each and every remaining alle¬ 
gation of said complaint is hereby denied excepting the 
allegations contained in paragraph 4 concerning the in¬ 
juries to the plaintiff which the defendant, because of 
lack of knowledge or information, can neither admit nor 
deny. 


I 
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Third Defense 

The defendant says that the alleged injuries sustained 
by the plaintiff were due to his own negligence. 

j Fourth Defense 

The defendant says that the alleged injuries sustained 
by the plaintiff were due to his own contributory negli¬ 
gence. 

/s/ Jesse Lee Hall 
Jesse Lee Hall 

• • • • 


12 Filed Dec 6 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATUKE OF CASE: 

Action for personal injuries. 

Plaintiff says: he was standing on Defense Highway 
near Bladensburg, Maryland, in front of his automobile 
which then had a dead battery when he was struck and 
injured by a vehicle owned and operated by the defend¬ 
ant and then being driven on the same highway and in 
the same direction as plaintiff’s parked automobile was 
facing. In other words, plaintiff claims that defendant’s 
car cut sharply in front of plaintiff’s car striking plain¬ 
tiff. 

The acts of negligence relied on are: failure to keep 
vehicle under reasonable and proper control, to slow 
down, to maintain a proper lookout, negligently cutting 
his vehicle in toward the right side of the highway, 
traveling too close to parked cars for safety and causing 
a collision. The injuries claimed are: compound com¬ 
minuted fracture of the nose, depressed fracture of the 
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left mallar bone and infra-orbital ridge depressed frac¬ 
ture of the frontal bone into the frontal sinus, black eye, 
multiple lacerations, numerous bruises, abrasions and 
contusions. Permanent disfiguring scars as well as fu¬ 
ture medical expenses are claimed. Plaintiff claims that 
he is still suffering from severe headaches and doube vi¬ 
sion. Plaintiff says his hospital bill is over $100.00 and 
his medical bills $650.00. He also claims loss of earn¬ 
ings. 

Defendant admits operation of car and collision with 
plaintiff but denies any negligence on his part and as¬ 
serts that plaintiff’s injuries are due to his own negli¬ 
gence or contributory negligence. 

13 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is or¬ 
dered that the subsequent course of this action shall be 
governed by the following stipulations unless modified by 
the Court to prevent manifest injustice: 

It is stipulated that hospital records including x-rays 
and x-ray readings and the Maryland Code of Laws, re¬ 
lating to motor vehicles, may be admitted without formal 
proof subject to appropriate objections. 

It is stipulated that the car of plaintiff and the car 
of defendant did not come in contact, and that the colli¬ 
sion occurred in the evening between 8:00 and 9:00 
oclock. 

Dated December 5, 1950 

Burnita Shelton Matthews, 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 
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Filed Jul 24 1951 Harry M. Htdl, Clerk 

Washington, D. C. 

February 16, 1951 

• • • • 

2 PROCEEDINGS | 

THE COURT: Will counsel come to the bench 
a minute, please. 

(Whereupon counsel approached the bench and the 
following proceedings were held out of the hearing of 
the Jury.) 

THE COURT: I would like to know what this case 
is doing in this jurisdiction. Here are people who live 
in Maryland; the accident happened in Maryland. Why 
should we be compelled to try cases of that kind? 

MR. DAVIS: Well, at the time service was obtained 
on the defendant in the District, personally. 

THE COURT: Did he live in the District of Colum- i 
bia at that time? 

MR. DAVIS: No; he was employed here. 

THE COURT: Now% this statute, it is true, provides: 

“No action or suit shall be brought in the District 
Court of the United States for the District of Columbia 
by original process against any person who shall not be 
an inhabitant of or found within the District, except as 
otherwise specially provided.” 

Theoretically, you could argue that the man has been 
found in the District. But I raise this question; and I 
have raised it because of the continuousness of the Com¬ 
monwealth of Virginia and the State of Maryland to 
the District of Columbia. Why should we be doing their 
work? 

3 In that connection, I conclude that the doctrine j 
of forum non conveniens applies. I was thinking 

of this last night. There is a United States Supreme 
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Court case, Gulf Oil Corporation v. Gilbert, 330 U. S. 
501. At Page 502: 

“Mr. Justice Jackson delivered the opinion of the 
Court. 

‘‘The questions are whether the United States District 
Court has inherent power to dismiss a suit pursuant to 
the doctrine of forum non conveniens and, if so, whether 
that power was abused in this case. 

“The respondent-plaintiff brought this action in the 
Southern District of New York, but resides at Lynch¬ 
burg, Virginia, where he operated a public warehouse. 
He alleges that the petitioner-defendant, in violation of 
the ordinances of Lynchburg, . . .”—here it is the vio¬ 
lation of the ordnances of Maryland— . . so care¬ 

lessly handled a delivery of gasoline to his warehouse 
tanks and pumps as to cause an explosion and fire which 
consumed the warehouse building to his damage of $41,- 
889.10, destroyed merchandise and fixtures to his damage 
of $3,602.40, caused injury to his business and profits of 
$20,038.27, and burned the property of customers in his 
custody under warehousing agreements to the extent of 
$300,000. He asks judgment of $365,529.77 with costs 
and disbursements, and interest from the date of the 
fire. The action clearly is one of tort. 

4 “The petitioner-defendant is a corporation or¬ 

ganized under the laws of Pennsylvania, qualified 
to do business in both Virginia and New York, and it has 
designated officials of each state as agents to receive 
service of process. When sued in New York, the defend¬ 
ant, invoking the doctrine of forum non conveniens, 
claimed that the appropriate place for trial is Virginia, 
where the plaintiff lives and defendant does business, 
where all events in litigation took place, where most of 
the witnesses reside, and where both state and federal 
courts are available to plaintiff and are able to obtain 
jurisdiction of the defendant.” 
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Factually, the picture is the same. What does the 
court say about the business? The court dismissed the 
case, and the Circuit Court of Appeals disagreed as to 
the applicability of New York law; took a restricted view 
of the application entirely; and one judge dissented. The 
case then went on certiorari. 

“It is conceded that the venue statutes of the United 
States permitted the plaintiff to commence his action in 
the Southern District of New York and empower that 
court to entertain it.” 

I assume, on the basis of found within the District, 
the same as here. 

“But that does not settle the question whether it must 
do so. Indeed, the doctrine of forum non con- 
5 veniens can never apply if there is absence of 
jurisdiction or mistake of venue.” 

Then it goes on to state, on Page 504: 

“This Court, in one form of words or another, has 
repeatedlv recognized the existence of the power to de¬ 
cline jurisdiction in exceptional circumstances. As for¬ 
mulated by Mr. Justice Brandeis, the rule is: 

“ ‘Obviously, the proposition that a court having juris¬ 
diction must exercise it, is not universally true: else the 
admiralty court could never decline jurisdiction on the 
ground that the litigation is between foreigners/ ” 

Then they went on to discuss it further. It says, on 
Page 505: 

“It is true that in cases under the Federal Employers’ 
Liability Act we have held that plaintiff’s choice of a 
forum cannot be defeated on the basis of forum non 
conveniens. But this was because of special venue act 
under which those cases are brought was believed to re¬ 
quire it.” 

That is under the Federal Employers’ Liability Act. 

“Those decisions do not purport to modify the doc¬ 
trine as to other cases governed by the general venue 
statutes. ” 
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Then it goes on and says, over here on Page 507: 
‘‘The principle of forum non conveniens is simply that 
a court may resist imposition upon its jurisdiction even 
when jurisdiction is authorized by the letter of a 

6 general venue statute. These statutes are drawn 
with a necessary generality and usually give a 

plaintiff a choice of courts, so that he may be quite sure 
of some place in which to pursue his remedy. But the 
open door may admit those who seek not simply justice 
but perhaps justice blended with some harassment. ” 

I am not concerned with that here. That shows that 
the letter of the statute does not have to be followed. 
Here is what I am concerned with here. 

“Wisely, it has not been attempted to catalogue the 
circumstances which will justify or require either grant 
or denial of remedy. The doctrine leaves much to the 
discretion of the court to which plaintiff resorts, and ex¬ 
perience has not shown a judicial tendency to renounce 
one’s own jurisdiction so strong as to result in many 
abuses.” 

Then it goes on to say: 

“But unless the balance is strongly in favor of the 
defendant, the plaintiff’s choice of forum should rarely 
be disturbed. 

Factors of public interest also have place in applying 
the doctrine. Administrative difficulties follow for courts 
when litigation is piled up in congested centers instead 
of being handled at its origin. Jury duty is a burden 
that ought not to be imposed upon the people of a com¬ 
munity which has no relation to the litigation. In cases 
which touch the affairs of many persons, there is 

7 reason for holding the trial in their view and 
reach rather than in remote parts of the country 

where they can learn of it by report only. There is a 
local interest in having localized controvercies decided at 
home. ” 
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Now, there you are. It is addressed to my discretion; 
and I will be perfectly frank. If I had discovered this 
yesterday, you would be out of court. We have gone so 
far now, we may as well go all the way. I am going to 
write a memorandum to the Chief Judge with reference 
to this matter. We have so many cases here. 

MR. DAVIS: As a matter of fact, if the Court please, 
at the time this suit was filed—the Civil Action number 
is ’49—I was not a member of the Maryland Bar. I 
have been a member of the Virginia Bar. Since admis¬ 
sion to the Maryland Bar, I always file them in the Cir¬ 
cuit Court, because of this congestion, to get a quick 
trial. 

THE COURT: I will leave it this way. You brought 
the suit. If I should non-suit you, you have the right 
to go in the Maryland courts. The Maryland courts, I 
suspect, are not as liberal in their verdicts as the courts 
of the District of Columbia. 

MR. DAVIS: It would be tried before a rural jury 
up in Marlboro, which is the county seat of Prinoe 
Georges County. 

THE COURT: The point is, if they believe the testi¬ 
mony of this fire chief, you are out of court. 

8 MR. DAVIS: I weighed all this when I brought 

the suit in this jurisdiction; and believing it was 
a transitory action. 

THE COURT: I will let it go at that. It is dis¬ 
cretionary with the Court: so we will let it stand that 
way. 

MR. HALL: I would like to have the decision for 
future use. 

THE COURT: Gulf Oil Corporation v. Gilbert, Su¬ 
preme Court of the United States, decided March 10, 
1947, 330 U. S. 501, 502, 503, 504, 505, 506, 507 and 508. 

(Whereupon, counsel resumed their places at the coun¬ 
sel table, and the following proceedings were had in 
open court:) 


14 


Filed Feb 16 1951 Harry M. Hull, Clerk 
Verdict and Judgment 


This cause having come on for hearing on the 15th 
day of February, 1951, before the Court and a jury of 
good and lawful persons of this district, to wit: 


James M. Kreiter 
Bowie B. Henderson 
Jeremiah T. Murphy 
Martin J. Reisinger 
Guy Ralph West 
Irwin B. Rhizor 


Carolyn Beard 
John G. Irwin 
John J. Keller 
Norman C. Krebeck 
Max H. Seidlitz 
William T. Leapley 


who, after having been duly sworn to well and truly try 
the issues between Roger E. Blaine, plaintiff and Sumner 
E. Peters, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
16th day of February, 1951, that they find the issues 
aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the prem¬ 
ises is the sum of Eleven Hundred Dollars. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Eleven Hundred 
Dollars together with costs. 

HARRY M. HULL, Clerk. 

By /s/ William L. Polard, 

Deputy Clerk. 

By direction of 

Judge Matthew F. McGuire. 
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Filed Feb 21 1951 Harry M. Hall, Clerk 


Motion for Judgment Non Obstante Verdicto or in the 
Alternative, for a New Trial 

Comes now the defendant, Snmner E. Peters, by and 
through his attorney, Jesse Lee Hall, and moves the 
Court for judgment for the defendant notwithstanding 
the verdict of the jury in favor of the plaintiff, or in the 
alternative, for a new trial in the above cause, and for 
reasons states: 

1) It was error to allow the attorney for plaintiff to 
read into evidence the Public General Laws of the State 
of Maryland, Article 66M>, Sections 156 (a) and 168, as 
the said statute had no connection or bearing on the evi¬ 
dence adduced by the plaintiff and was only misleading 
to the jury. 

2) It was error to deny the defendant a directed ver¬ 
dict at the close of plaintiff’s case, and at the close of 
the entire case. 

3) The verdict of the jury was contrary to the evi¬ 
dence. 

4) The verdict of the jury was contrary to the weight 
of the evidence. 

5) And for such other and further reasons as will be 
shown at the time of the hearing upon this motion. 

/s/ Jesse Lee Hall 
Jesse Lee Hall 

Denied 2/21/51 McGuire, J. 
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18 Filed Feb 21 1951 Harry M. Hull, Clerk 

Points and Authorities m Opposition to Motion for 
Judgment N. 0. V., or in the alternative, 
for New Trial . 

Comes now the plaintiff in the above entitled action, 
by and through counsel, and respectfully moves this 
Honorable Court to overrule and deny the defendant’s 
Motion for Judgment non obstante veredicto or in the 
alternative to grant a new trial, for the following rea¬ 
sons: 

(1) The Court did not err in receiving into evidence 
the pertinent sections of the Maryland statutes govern¬ 
ing the operation of motor vehicles in said State, as ap¬ 
plied to the evidence in this case, since the case was 
governed by the said Maryland statutes. Prayers for 
requested instructions to the jury on said statutes were 
offered by plaintiff, and granted by the Court, without 
objection by the defendant. 

(2) Defendant waived his motion for directed verdict 
at the close of plaintiff’s case, by offering evidence in 
defense. Thereafter, at the conclusion of all the evi¬ 
dence, the evidence presented a typical jury question of 
fact as to the credibility of the evidence, which was 
resolved in plaintiff’s favor by the verdict. Therefore, 
there was no error in denying both such motions for 
directed verdict 

(3) The verdict was consistent with the evidence. 

(4) The verdict was consistent with the weight of the 
evidence. 

Respectfully submitted, 

/s/ Earl H. Davis 
Earl H. Davis 

• • • • 


15 


20 Filed Jun 27 1951 Harry M. Hull, Clerk 

Clerk’s Office 

District Court of the United States 
for the District of Columbia 
U. S. Courthouse 
Washington 1, D. C. 


Official Business 

Penalty for Private Use to Avoid 
Payment of Postage, $300 
(GPO) 

Washington, D. C. Feb. 24, 10 P. M. 1951 

Mr. E. H. Davis 
Attorney at Law 
900 F St N. W. 

Washington, D. C. 

Clerk’s Office 

District Court of the United States for the 
District of Columbia 


Washington, Feb. 21, 1951 

Dear Sir: 

In Be: Blaine v. Peters C. A. 1192—49 

Deft’s motion for judgment non obstante verdicto or 
in the alternative, for a new trial, was denied today by 
Judge McGuire. 

Please present order. 


HARRY M. HULL, Clerk. 
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21 Filed Jun 27 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

To all to whom these presents come, Greeting: 

UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA SS. 

BE IT REMEMBERED, That in the United States 
District Court for the District of Columbia, at the City 
of Washington, in said District, at the times hereinafter 
mentioned, among others were the following proceedings, 
to wit: 

In re: 

ROGER E. BLAINE, Plaintiff, 

Civil Action No. 1192-49 
vs. 

SUMNER E. PETERS, Defendant. 

VERDICT AND JUDGMENT—Filed Feb 16 1951 
MOTION & FIAT DENYING THE MOTION— 

Filed Feb 21 1951 

i 

• • • • 

22 Filed Feb 16 1951 Harry M. Hull, Clerk 


Verdict and Judgment 


This cause having come on for hearing on the 15th day 
of February , 19 51, before the Court and a jury of good 
and lawful persons of this district, to wit: 


James M. Kreiter 
Bowie B. Henderson 
Jeremiah T. Murphy 
Martin J. Reisinger 
Guy Ralph West 
Irwin B. Rhizor 


Carolyn Beard 
John G. Irwin 
John J. Keller 
Norman C. Krebeck 
Max H. Seidlitz 
William T. Leapley 
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who, after having been duly sworn to well and truly try 
the issues between Roger E. Blaine, plaintiff and Sumner 
E. Peters, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say 
this 16th day of February, 19 51, that they find the issues 
aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the prem¬ 
ises is the sum of Eleven Hundred Dollars 


WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Eleven Hundred 
Dollars together with costs. 

HARRY M. HULL, Clerk, 

By /s/ William L. Polard 
Deputy Clerk. 


By direction of 
Judge Matthew F. McGuire 


• • • • 


23 Filed Feb 21 1951 Harry M. Hull, Clerk 

Motion for Judgment Non Obstante Verdicto 
or in the Alternative, For a New Trial 

Comes now the defendant, Sumner E. Peters, by and 
through his attorney, Jesse Lee Hall, and moves the 
Court for judgment for the defendant notwithstanding 
the verdict of the jury in favor of the plaintiff, or in 
the alternative, for a new trial in the above cause, and 
for reasons states: 

1) It was error to allow the attorney for plaintiff to 
read into evidence the Public General Laws of the State 
of Maryland, Article 66M>, Sections 156 (a) and 168, as 
the said statute had no connection or bearing on the 
evidence adduced by the plaintiff and was only mislead¬ 
ing to the jury. 
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- 2) It was error to deny the defendant a directed 
verdict at the close of plaintiff’s case, and at the close 
of the entire case. 

3) The verdict of the jury was contrary to the evi¬ 
dence. 

4) The verdict of the jury was contrary to the weight 
of the evidence. 

5) And for such other and further reasons as will be 
shown at the time of the hearing upon this motion. 

/s/ Jesse Lee Hall 
Jesse Lee Hall 
815 - 15th St. N.W., 
Washington 5, D. C. 
Attorney for Defendant 

Denied 2/21/51 McGuire, J. 

24 I hereby CERTIFY that a copy of the fore¬ 
going Motion for Judgment Non Obstante Ver- 

dicto, etc., was mailed, postage prepaid, to Davis & 
Harth, attorneys for Plaintiff, at 900 F St., N.W., Wash¬ 
ington 4, D. C., this 19th day of February, 1951. 

/s/ Jesse Lee Hall 

Attorney for Defendant 

25 Authentication 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA: 

I, HARRY M. HULL, Clerk of the said Court, do 
hereby certify that the writings annexed to this certifi¬ 
cate are true copies of originals on file and of record in 
said court in this cause. 
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Witness my hand and the seal of said Court, this 
3d day of APRIL, 1951. 

HARRY M. HULL, Clerk. 

By /s/ Robert M. Stearns, 

Deputy Clerk. 

(SEAL) 

I, BOUT El A J. LAWS, CHIEF Judge of said Court, 
do hereby certify the foregoing authentication by HARRY 
M. HULL, Clerk of the said Court, to be in due form. 
Witness mv hand this 4th dav of APRIL, 1951. 


/s/ Bolitha J. Laws 
Chief Judge. 

I, HARRY M. HULL, Clerk of said Court, hereby 
certify that the Honorable BOLITHA J. LAWS, whose 
genuine signature is subscribed to the foregoing certifi¬ 
cate, was at the time of signing and attesting the same, 
CHIEF Judge of said Court duly commissioned and 
qualified. 


Witness my hand and the seal of said Court, this 5th 
day of APRIL, 1951. 

HARRY M. HULL, Clerk. 

By /s/ Robert M. Stearns, 

Deputy Clerk. 


(SEAL) 


• t • • 


26 Filed Mar 21 1951 Harry M. Hull, Clerk 
Notice of Appeal to Court of Appeals 
Under Rule 73(B) 


Notice is hereby given that Sumner E. Peters, de¬ 
fendant above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
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final judgment entered by fiat herein in this action on 
the 21st day of February, 1951. 

/s/ Jesse Lee Hall 
Jesse Lee Hall 

• • • • 

27 Filed Apr 5 1951 Harry M. Hull, Clerk 

Memorandum in Support of Motion for Judgment for the 

Defendant Notwithstanding the Verdict for Plaintiff, 
or in the Alternative, for New Trial. 

Stripping the testimony adduced by the plaintiff of all 
nnessentials,—the plaintiff’s testimony showed that he 
parked his car at the south curb of Defense Highway, 
his car headed east His car had a dead battery and 
the plaintiff, with a screw driver in one hand and a flash 
light in the other, cranked his automobile with his right 
foot. He then stood about arm’s length in front of his 
car, about even with the left front light, facing south 
or towards the curb. He remembers the headlights on 
his car were burning and the left light was shining on 
his right hip. His car is a 1936 Chevrolet, with the lights 
placed in close to the radiator and not on the fender as 
are the modern models. Something bumped him on the 
hip—he knew not what. He did not see the defendant’s 
car. The bump caused him to fall, hitting his face on 
the curb. He continued to hold on to the flash light and 
the screw driver. There were no bruises or injuries of 
any kind to his right hip. 

The testimony of the plaintiff’s wife in some particu¬ 
lars conflicted with that of the plaintiff, but in substance 
she testified that she "was sitting in the front seat 

28 on the right side. She saw* the plaintiff standing 
in front of his automobile between the headlights. 

She did not notice and could not see how far he was 
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in front of the car. Then he disappeared. She thought 
she felt a jar or shaking of the car. Next, she saw him 
lying at the curb. 

The other two witnesses, Mrs. Vaughan and Master 
Blaine, knew nothing about what happened. Mrs. 
Vaughan saw the plaintiff in front of his car between 
the head lights. Master Blaine thinks he remembers 
seeing his father take the crank from the car through 
the left door. That is all he knew about it. 

All of the plaintiff’s witnesses agreed that there were 
no street lights. Mrs. Vaughan said the street was not 
well lighted. 

There was not a scintilla of evidence to support the 
allegations of the complaint that the defendant operated 
his vehicle at a fast and excessive rate of speed; that 
he failed to keep his vehicle under reasonable and proper 
control; that he failed to slow down: that he traveled too 
close to plaintiff’s parked car; and that he negligently 
cut his vehicle in towards the right side of the highway 
from the lane in which he was traveling. The plaintiff 
did not know what bumped him and the other witnesses 
did not know he had been knocked down until later. 
None of plaintiff’s witnesses noticed the defendant’s car 
until it pulled up in the alley and the defendant and his 
wife came back to the scene of the collision. 

It is respectfully submitted that the plaintiff did not 
prove the allegations in his complaint and did not make 
a case against the defendant. It was necessary for the 
plaintiff’s evidence to do more than create sus- 
29 picion of the existence of facts to sustain the 
burden of proof. 

In Courier Post Publ. Co. v. Federal Communications 
Comm., 70 App. D. C. 80, 104 F. 2d 213, the Court said 
that substantial evidence is more than a scintilla and 
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must do more than create suspicion of the existence of 
fact to be established, and means such relevant evidence 
as reasonable minds might accept as adequate to sup¬ 
port a conclusion, and must be enough to justify, if 
trial were to jury, refusal to direct verdict when con¬ 
clusion sought to be drawn from it is one of fact for 
jury. See also Speirs v. District of Columbia, 66 App. 
D. C. 194, 85 F. 2d 693; Fleming v. Fislc, 66 App. D. C. 
350, 87 F. 2d 747. 

If the evidence is not sufficient to warrant a recovery, 
the Court must instruct the jury accordingly. Walford 
v. McNeill, 69 App. D. C. 247,100 F. 2d 112. 

The Court said in Lyons v. Liberty National Bamk, 67 
App. D. C. 14, 89 F. 2d 486, that when in the trial of a 
civil case the evidence is clearly such that, if a verdict 
were rendered for one of the parties, the other would 
be entitled to a new trial, it is the duty of the judge 
to direct a verdict. 

Negligence of the defendant cannot be inferred from 
the mere collision. If so, it would operate against the 
plaintiff as well as the defendant. It is therefore respect¬ 
fully submitted that the defendant’s motion for a directed 
verdict should have been granted at the close of the plain- 
lifPs case. 

The defendant further contends that it was error to 
allow the attorney for the plaintiff to read to the jury the 
traffic laws in force and effect in the State of Maryland 
relating to reckless driving, and driving at a speed 
greater than is reasonable and proper, and fail- 
30 ing to keep vehicle under proper control, and cut¬ 
ting the vehicle from one lane to another, etc. It is 
respectfully submitted that under the evidence adduced, 
these traffic regulations had no more relation to the case 
th*n the regulation with respect to “hit and run” or “fail¬ 
ing to yield right of way to pedestrians” or the 101 other 
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regulation^ in force and effect in the State of Maryland. 
Permitting them to be read to the jury could easily have 
misled, and in all probability did mislead the jury in 
believing that it had the right to assume or to specu¬ 
late or to conjecture as to what happened, or to con¬ 
jecture that the defendant was at the time traveling at 
a fast and excessive rate of speed, or that he did fail 
to keep his automobile under proper control, or that he 
failed to keep a proper look-out, and that he failed to 
slow down and to sound his horn, or that he did cut 
his vehicle in toward the right side of the highway out 
of the lane in -which he was traveling, and that it was 
their suspicion that the violation of some of these regu¬ 
lations by the defendant caused the collision. If the jury 
did not have the right to assume or to conjecture as to 
what caused the collision and there was no evidence that 
the defendant did all or any of the things prohibited in 
the traffic regulations, then it was error to allow the read¬ 
ing of said regulations to the jury, because they were 
wholly irrelevant and immaterial. 

Let us now examine the evidence adduced by the de¬ 
fendant to see if the defendant made the case for the 
plaintiff. 

The substance of the testimony of Clarence J. Vincent 
was that he parked his car on the Safeway parking lot. 
and walked to the curb, and was standing about six feet 
in front of plaintiff’s car looking first to the right and 
then to the left, preparatory to crossing the street; 
31 that he saw the plaintiff in the act of cranking 
his car with his right foot, with his hand rest¬ 
ing on the left fender of the car; that plaintiff moved 
backwards suddenly into the other lane of traffic as 
though he had lost his balance, just as defendant’s car 
was passing: that the plaintiff came in contact with the 
right front fender of defendant’s car and was knocked 
to the curb right at witness’s feet; that the defendant’s 
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car was traveling slowly and stopped about 10 or 12 feet 
in front of plaintiffs car but in the same lane in which 
defendant was traveling; that defendant then moved up 
and pulled into an alley and parked his car and came 
back to the scene of the collision. 

The testimony of Marshall Powell was in substance 
that he parked his car in a parking area off the street 
about five car lengths in front of plaintiff and that he 
first saw the plaintiff on the left side of plaintiff’s car; 
that the witness turned his head to talk to someone in 
his car and that when he looked back towards the plain¬ 
tiff and started walking in that direction, he noticed the 
plaintiff was in front of his car and then suddenly he 
moved backwards several steps into the other lane of 
traffic as if he had lost his balance. The witness could 
not tell whether he was falling or not. Just at that in¬ 
stant, defendant’s car was passing in the outer lane and 
it appeared to witness that the plaintiff came in con¬ 
tact with the right front fender of defendant’s car. De¬ 
fendant made a normal stop a couple of car lengths 
ahead of plaintiff’s car and looked back. He then drove 
his car further up, into an alley and came back to the 
scene of the collision. 

Defendant’s testimony was to the effect that he had 
stopped about 100 feet further back at River Road and 
as the light changed in his favor, he moved off behind 
the traffic which had come out of River Road, and 
32 was going east on Defense Highway. That he esti¬ 
mated he was traveling about 15 miles per hour 
as he was passing plaintiff’s car. As the front of his 
car got about even with the front of plaintiff’s car, he 
heard a thud or bump as if on the right side. He did 
not see the defendant. He moved about a car length or 
so in the same lane in which he was traveling and glanced 
back to see what had happened. It was then he saw 
the plaintiff lying at the curb. He drove his car further 
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up the street and into an alley or driveway and parked, 
and came back to the scene of the accident. 

It was stipulated that the accident occurred between 
8 and 9 o’clock in the evening, and all of the witnesses 
agree that the west-bound traffic on Defense Highway 
was very heavy. It was dark and in that area there 
were no street lights. 

It can be readily seen that the testimony adduced by 
the defendant did not establish the plaintiffs case. It 
merely established how the collision occurred which was 
left entirely unexplained by the plaintiff and his wit¬ 
nesses. All that the plaintiff was able to show was that 
he was bumped by something which caused him to fall 
to the curb. The defendant, in turn, established how and 
why the plaintiff was thrown to the curb, and the evi¬ 
dence adduced by the defendant and his witnesses stood 
uncontradicted. 

If we apply the res ipsa loquitur doctrine to plaintiff’s 
case, it must necessarily fall. Under this doctrine, we 
find that the thing (or accident) speaks for itself. If we 
assume that everything the plaintiff and his witnesses 
testified to was the absolute truth, to-wit, (1) that the 
plaintiff was standing at arm’s length in front of his 
car and near the left center; and (2) while standing in 
that position he was hit by something which later he 
learned was defendant’s automobile, and added 
33 to that is the stipulation that the two cars did not 
come in contact with each other, and applying the 
res ipsa loquitur doctrine, the conclusion necessarily must 
be reached that the defendant’s automobile could not have 
hit the plaintiff. It would have been physically impossible. 
The physical facts would not nor could they compel such an 
inference. Even if we assume, but not admitting, in 
line with the allegations of plaintiff’s complaint that the 
defendant drove his car too close to plaintiff’s parked 
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car as he was passing, that fact would not help the 
plaintiff. The closer defendant’s car was to plaintiff’s 
car, the more he would have been hampered from mak¬ 
ing a sharp right turn, because to do so would have 
brought the two cars in physical contact with each other, 
and it has been stipulated that they did not come in con¬ 
tact So the res ipsa loquitur doctrine favors the de¬ 
fendant instead of the plaintiff. 

In Brown v. Capital Transit Co., 75 U. S. App. D. C., 
337, 127 F. 2d 329, the Court said in substance that where 
the res ipsa loquitur doctrine is applicable, it means no 
more than that the party claiming damages has produced 
proof of a fact or a series of related facts which warrant 
the inference of negligence in that they compel such an 
inference. 

It is respectfully submitted that the facts or series 
of related facts adduced by the plaintiff certainly did 
not warrant an inference that it was the negligence of 
defendant which caused plaintiff’s injury, but on the con¬ 
trary, that it was plaintiff’s own negligence which caused 
his injury. 

It is therefore respectfully submitted that the Court 
should have granted the defendant’s motion for a directed 
verdict at the close of plaintiff’s case, and at the close 
of the entire case, and that judgment should be 
34 granted for the defendant notwithstanding the ver¬ 
dict of the jury for the plaintiff. The defendant 
further says that the verdict of the jury was both con¬ 
trary to the evidence and to the weight of evidence, and 
that he is entitled, in the alternative, to a new trial. 

Respectfully submitted, 

/s/ Jesse Lee Hall 
Jesse Lee Hall 

* • • • 
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35 Filed Apr 5 1951 Harry M. Hull, Clerk 

Order Vacating Motion For Judgment Non Obstante 
Veredicto or in the Alternative, for a New Tri d 

Because of inadvertence in denying by fiat the defend¬ 
ant’s Motion for Judgment Non Obstante Verdicto or 
in the Alternative, for a New Trial, the Court, upon its 
own Motion, this 5th day of M arc h 1 April, 1951. 

ORDERED that the denial by fiat of defendant’s Mo¬ 
tion for Judgment Non Obstante Veredicto or in the Al¬ 
ternative, for a New Trial, entered on the 21st day of 
February, 1951, be and the same is hereby vacated and 
set aside, and fluid - motion -4 o - hereby - reinotat e d" a new 
trial granted, (4-11-51) McGuire, J. 

/s/ Matthew F. McGuire, 

Judge. 

• • * • 

36 Filed May 3 1951 Harry M. Hull, Clerk 

Motion 

TO VACATE ORDER OF APRIL 5, 1951, GRANTING 
NEW TRIAL HEREIN, TO REINSTATE MOTION FOR 
NEW TRIAL, ETC., FOR ORAL ARGUMENT THERE¬ 
ON, AND FOR ENTRY OF JUDGMENT ON VERDICT 
OF JURY HEREIN. 


Comes now the plaintiff herein, by counsel, and respect¬ 
fully moves this Honorable Court to vacate the order of 
April 5, 1951, granting a new trial herein (of which plain¬ 
tiff nor his counsel had notice); to reinstate said motion for 
new trial, etc., for oral argument thereon, and thereafter 
to deny said Motions for New trial, etc., and to enter 
judgment for plaintiff in accordance with the jury’s ver¬ 
dict; and as reasons therefor, plaintiff states as follows: 
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(1) This case was fully tried to a jury on February 
15 and 16, 1951, and after full instruction by the Court 
on the applicable law, said jury returned a verdict in 
plaintiff’s favor, against defendant, in the amount of 
$ 1100 . 00 . 

(2) Although the plaintiff was disappointed in the 
amount of the verdict, he filed no motion for new trial 
based upon the question of inadequacy thereof, fully 
realizing that the verdict was not so grossly inadequate 
as to “shock the conscience of the court”, as our appel¬ 
late courts have many times held. 

(3) However, defendant, through counsel, filed a mo¬ 
tion for new trial, or in the alternative for judgment 
n.o.v., to which plaintiff filed Points & Authorities in 
Opposition thereto. 

(4) Thereafter, and without oral argument thereon 
(which it is conceded the trial court may dispense 

37 with), the trial court on February 21, 1951, denied 
said motions of the defendant, by fiat, and plain¬ 
tiff’s counsel was advised by the court’s clerk, by post¬ 
card notice, to present formal order to that effect. 

(5) Plaintiff’s counsel did present such formal order 
to the trial court’s clerk on February 23, 1951, and natu¬ 
rally assumed that same would be duly signed in accord¬ 
ance with the clerk’s request. 

(6) On March 21, 1951, defendant, through counsel, duly 
filed a notice of appeal to the United States Court of 
Appeals for the D. C. Circuit, defendant himself ap¬ 
parently realizing that the action of February 21, 1951 
was a final judgment. 

(7) The court’s action of February 21, 1951, was duly 
entered on the docket of the Court, after which plaintiff, 
through counsel, ordered and purchased a double certifi- 
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cate of the judgment, for the purpose of suit thereon in 
the state of Maryland as upon a foreign judgment 

(8) Approximately two weeks after the aforesaid 
notice of appeal was filed by defendant, the trial court, 
sua sponte, entered an order vacating its order of Febru¬ 
ary 21, 1951, such order being entered in the court’s 
docket as of April 5, 1951, the concluding words of which 
were—“and said Motion is hereby reinstated.” 

(9) Upon learning this fact, plaintiff’s counsel ad¬ 
vised the clerk to the trial judge that he would like to 
be heard on the motion, and requested oral argument. 

(10) However, nothing further was heard about the 
matter, until April 28, 1951, when the Assignment Com¬ 
missioner advised plaintiff’s counsel that the trial court 
had granted a new trial, and the matter was set for 
re-trial on May 4, 1951. As counsel was then engaged in 
the trial of a non-jury case before Judge Goldsborough, 
he could do nothing about it, but on checking the docket 
and court jacket on this case, on April 28, 1951, it was 
ascertained that the trial court had amended its order of 
April 5, 1951, by interlineation, by striking the words 
“and said motion is hereby reinstated”, and inserting in 

lieu thereof the words “and new trial is hereby 
38 granted.” As aforesaid, counsel for plaintiff had 
no notice of such amendment to the order of April 
5, 1951, until he examined the jacket on April 28, 1951. 

(11) Wherefore, the premises considered, it is re¬ 
spectfully submitted that the court’s action of February 
21, 1951, was a final action, and that verdict for plain¬ 
tiff and judgement thereon should be entered in accord¬ 
ance with the jury’s verdict; that the noting of appeal 
by defendant confirmed the finality of judgment; that 
the noting of said appeal deprived the trial court of 
further jurisdiction thereof; and that the noting of ap- 
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peal on said final judgment constituted a waiver or 
abandonment by defendant of further consideration of 
his motions by the trial court. 

Respectfully submitted, 

/s/ Earl H. Davis 
Earl EL Davis 
Attorney for Plaintiff 
900 F St., N. W. 

Wash. 4, D. C. 

Authorities 

Frasca v. Howell et al, No. 10427, U.S. App. D.C., De¬ 
cided 5/29/50. 

Partridge v. Presley, No. 10462, U. S. App. D. C., de¬ 
cided Apr. 5, 1951. 

Midland Terminal R. Co. v. Warriner, 294 F. 185 (CCA 
8th) 

People v. Petropoulapos, 217 Mich. 198, 185 N.W. 730 

Golden Rod Oil Co. v. Golden West Oil Co., 293 S.W. 
167 (Tex. App.). 

Pleasant v. Allen Bros., 180 Okla. 51S, 71 P. 2d 114. 

State v. Sutton, 232 Mo. 244, 134 S.W. 663. 

I hereby certify that I mailed a copy of the foregoing 
Motion to Jesse Lee Hall, Esq., attorney of record for 
defendant herein, by first class mail, postage prepaid, to 
815 15th St., N. W., D.C., this 3rd day of May, 1951. 

/s/ Earl H. Davis 
Earl H. Davis, 

Atty. for Plaintiff. 
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39 Filed May 11 1951 Harry M. Hull, Clerk 

Opposition To Plaintiff’s Motion To Vacate 
Order of April 5, 1951 , Etc. 

It is respectfully submitted that the trial court has 
the right, upon its own initiative, to correct its ruling and 
entry of same upon the Court docket when said ruling 
was made and entered inadvertently. 

Under common law and the earlier rules of the District 
Court, such action by the Court could not be taken except 
at the term to wdiich the judgment or order was entered. 
3 Am. Jur. § 529: 

“529. Opening , Vacating , or Setting Aside J'udgment; 
Vacating Allowance of Appeal. The general rule is that 
the trial court cannot open, vacate, or set aside the order 
appealed from after the expiration of the term at which 
such order was rendered. Similarly, the trial court can¬ 
not vacate its allowance of an appeal except at the term 
at which the judgment, order, or decree appealed from 
w T as entered.” 

However, under the Federal Rules of Civil Procedure, 
the expiration of the term of Court in no way affects the 
power of the Court to do any act or take any proceeding 
in any civil action which has been pending before it. Rules 
of Civil Procedure, Rule 6(c): 

“(c) Unaffected by Expiration of Term. The period 
of time provided for the doing of any act or the taking 
of any proceeding is not affected or limited by the ex¬ 
piration of a term of court. The expiration of a term of 
court in no way affects the power of a court to do any 
act or take any proceeding in any civil action which has 
been pending before it.” 

40 Relief from judgments or orders entered by mis¬ 
take or inadvertence is also provided for in Rule 

60(a), Rules of Civil Procedure: 
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“60. RELIEF FROM JUDGMENT OR ORDER. 

(a) Clerical Mistakes . Clerical mistakes in judgments, 
orders or other parts of the record and errors therein aris¬ 
ing from oversight or omission may be corrected by the 
court at any time of its own initiative or on the motion of 
any party and after such notice, if any, as the court orders. 
During the pendency of an appeal , such mistakes may be 
so corrected before the appeal is docketed vn the cuppel- 
late court t and thereafter while the appeal is pending 
may be so corrected with leave of the appellate court.” 

In United States ex rel Laws v. Davenport , 34 App. D.C. 
502, our Court of Appeals held that the trial court has the 
power during the term at which it is entered to vacate 
an order sustaining a demurrer to an answer to a peti¬ 
tion for writ of mandamus and directing the writ to issue 
where the respondent has noted but has not perfected an 
appeal from the order. See also hosier v. hosier , 47 App. 
D.C. 80. 

Of course, as heretofore stated, the power of the trial 
court to act is not affected by changing of terms of court 
(Federal Rules of Civil Procedure, 6(c) supra.). It is 
therefore respectfully submitted that the trial court was 
not deprived of its jurisdiction of the case by a notice 
of appeal filed by the defendant and it clearly had the 
right and power to correct its rulings inadvertently made 
and entered after such notice of appeal and before docket¬ 
ing in the Court of Appeals. Indeed, by Rule 73 (a), 
Rules of Civil Procedure, the District Court may dismiss 
the appeal, if it has not been docketed, upon motion and 
notice by the appellant. 

The authorities cited by the plaintiff in support of his 
motion are inapplicable with the exception of Midland 
Terminal Ry. Co. et al. v. Warvrmer, 294 Fed. 185, 
41 which case supports the defendant’s contention that 
the trial court has jurisdiction of the case until the 
anneal has been perfected. 
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Therefore, if the trial court had the right and power 
to correct its prior ruling inadvertently made and entered, 
the plaintiff cannot consistently claim that the trial court 
erred in not giving him an opportunity to argue the mo¬ 
tion for new trial because in his motion, he concedes that 
the trial court may dispense with oral argument in de¬ 
ciding a motion for a new trial. 

The defendant therefore prays that the plaintiff’s mo¬ 
tion be denied. 

Respectfully submitted, 

/s/ Jesse Lee Hall 
Jesse Lee Hall 

• • • • 

42 Filed May 11 1951 Harry M. Hull, Clerk 
Motion of Defendant To Dismiss Appeal 

Comes now the defendant, Sumner E. Peters, by and 
through his attorney, Jesse Lee Hall, and moves the Court 
to dismiss the defendant’s notice of appeal filed herein on 
March 21, 1951, and for reason states that the denial by 
fiat of defendant’s Motion for Judgment Non Obstante 
Veredicto, or in the alternative, for a new trial, has been 
vacated and set aside and a new trial granted, and there¬ 
fore the grounds for appeal have become moot. 

/s/ Jesse Lee Hall 
Jesse Lee Hall 


43 Filed May 19 1951 Harry M. Hull, Clerk 

Points & Authorities In Opposition To Motion of 
Defendant To Dismiss Appeal 

Comes now the plaintiff in the above cause, by and 
through counsel, and opposes the Motion of Defendant 
herein to Dismiss the Appeal heretofore noted by him to 
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the United States Court of Appeals for the District of 
Columbia Circuit from the judgment heretofore entered 
for plaintiff in accordance with the jury verdict herein, and 
as reasons therefore plaintiff says as follows: 

(1) This court has no jurisdiction to grant the said 
motion. 

(2) The grounds for appeal are not moot. 

(3) There is pending in the trial court, and unacted 
upon, a Motion to Vacate the Order granting a new trial 
herein. 

(4) Defendant herein predicates his Motion to Dismiss 
Appeal herein on Rule 73 (a) F.R.C.P., which, in effect, 
is authority directly opposed to such action. 

Rule 73 (a) provides: 

“HOW TAKEN. When an appeal is permitted by law 
from a District Court to a circuit court of appeals and 
within the time prescribed, a party may appeal from a 
judgment by filing with the district court a notice of 
appeal. Failure of the appellant to take any of the 
further steps to secure the review of the judgment ap¬ 
pealed from does not affect the validity of the appeal, but 
is ground only for such remedies as are specified in this 
rule or, when no remedy is specified, for such action as 
the appellate court deems appropriate, which may include 
dismissal of the appeals (underscoring ours). 

/s/ Earl H. Davis 
Earl H. Davis, 

• • • • 
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44 Filed May 24 1951 Harry M. Hull, Clerk 

Order Denying Motion To Vacate 
Order Granting New Trial 

Upon consideration of the Plaintiff’s motion to vacate 
Order dated April 5, 1951, granting Defendant a new trial, 
and for other relief, and the Defendant’s opposition there¬ 
to, it is by the Court this 24th day of May, 1951, 

ADJUDGED, ORDERED and DECREED that the 
Plaintiff’s motion to vacate Order of April 5, 1951, grant¬ 
ing Defendant a new trial herein be and the same is hereby 
denied. 

/s/ Matthew F. McGuire, 

Judge. 

• • • • 

45 Filed Jun 1 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 1st day of June, 1951, that 
Roger E. Blaine, plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 18th & 24th 
day of May, 1951 in favor of the defendant, Sumner E. 
Peters, against said Roger E. Blaine, plaintiff, with refer¬ 
ence to the awarding of a new trial herein, and the denial 
by fiat of plaintiff’s Motions seeking a reconsideration of 
such award of new trial; the court’s action in such respect 
being an abuse of discretion. 

/s/ Earl H. Davis, 

Attorney for Plaintiff. 

• • • • 
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.'30 Filed Jul 5 1951 Harry M. Hull, Clerk 

Memorandum Opinion 

The docket jacket in this case indicates that on May 24, 
1951, the court formally denied the motion to vacate 
order granting a new trial while the jacket itself shows this 
action was taken on May 18, 1951 , by endorsement on the 
motion, itself. 

On May 11, 1951 the defendant filed his motion to dis¬ 
miss his appeal. Buie 73 (a) as amended gives the Dis¬ 
trict Court express power to dismiss an appeal . . . upon 
appellant's motion before the appeal has been docketed 
with the Circuit Court of Appeals. This changes the for¬ 
mer practice under which once an appeal w*as taken, the 
District Court was without jurisdiction in the premises 
except in and of such minor matters as clerical mistakes 
etc. This subdivision (a) was amended in 1946—and also 
March 19, 1948, and October 20, 1949. 

The appeal is accordingly dismissed and counsel will 
submit proper order. 

/s/ Matthew F. McGuire, 

McGuire, J. 


July 5, 1951 
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No. 11,165 

COUNTER-STATEMENT OF QUESTIONS 
PRESENTED 

In the opinion of appellee, the questions are: 

1. In a civil action, can the trial court, after the 
expiration of ten days from entry of judgment on ver¬ 
dict for plaintiff, upon its own initiative vacate an order 
inadvertently made and entered by fiat (endorsement on 
the motion) denying a timely motion of the defendant 
for judgment n.o.v., or in the alternative, for a new trial 
and reinstate the motion? 

2. After reinstating the motion, can the trial judge 
then grant a new trial upon the reinstated motion, and 
may he do so without allowing counsel oral argument 
thereon ? 

3. Does the trial court lose its power to act upon its 
order made and entered by mistake and inadvertence, 
and to grant a new trial after notice of appeal has been 
filed but before docketing in appellate court? 
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Foe the District of Columbia Circuit 


No. 11,165 


Roger E. Blaine, Appellant , 
v. 

Sumner E. Peters, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The appellant (plaintiff) sued the appellee (defendant) 
for personal injuries sustained as a result of an automo¬ 
bile collision at Bladensburg, Prince George’s County, 
Maryland, on January 14, 1949. The case was tried with 
a jury. Defendant moved for a directed verdict at the 
close of the plaintiff’s case and again at the close of the 
entire case. Both motions were denied and the case sub- 
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mitted to the jury who returned a verdict in favor of the 
plaintiff for $1,100.00. 

Thereafter, on February 21, 1951, the defendant filed 
his motion for judgment n.o.v., or in the alternative, for 
a new trial, a copy of vrhich had been mailed to plaintiff’s 
attorney on February 19, 1951. (See certificate of mail¬ 
ing) (Tr. 16) 

On February 21, 1951, the plaintiff filed opposition to 
the motion. On the same date, the trial judge denied 
defendant’s motion by fiat (endorsement on the motion) 
without oral argument which counsel for both parties had 
requested on motions card. Counsel were notified by mail 
of the trial judge’s disposition of the motion. The card 
sent to plaintiff’s attorney requested submission of for¬ 
mal order denying motion, which he did, but which was 
never signed by the trial judge. 

There being such a quick disposition of defendant’s 
motion without notice or oral argument, counsel for de¬ 
fendant attempted to contact the trial judge to ascertain 
if the motions card requesting oral argument had been 
submitted to the judge along with the motion and opposi¬ 
tion to the motion. However, counsel only had the op¬ 
portunity to discuss the matter with the judge’s secre¬ 
tary. Thereafter, the trial judge’s secretary notified de¬ 
fendant’s counsel by telephone that the denial of defend¬ 
ant’s motion was made and entered by mistake and inad¬ 
vertence by the trial judge: that the card sent out notify¬ 
ing counsel of the denial of the motion should be ignored. 
Counsel for defendant was further advised that the judge 
would not permit oral argument but that counsel may, if 
they so desire, submit memoranda in support of their 
respective positions. Befendant’s counsel so notified 
plaintiff’s counsel, and on March 6, 1951, mailed to the 
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plaintiff’s attorney a copy of his memorandum support¬ 
ing his motion for judgment n.o.v., etc., (App. 20; see 
certificate of mailing, Tr. 27) and left the original with 
the trial judge’s secretary. The plaintiff did not file a 
memorandum in support of his opposition to the defend¬ 
ant’s motion but elected to stand on his opposition pre¬ 
viously filed (App. 14). Defendant’s attorney likewise 
prepared and left with the trial judge’s secretary the 
order vacating the denial by fiat of said motion for judg¬ 
ment n.o.v., etc. (App. 27). There was some delay on 
the part of the trial judge in signing said order, possibly 
due to other pressing court business, and the defendant, 
believing that the time in which to note an appeal was 
running against him, did on March 21, 1951, file his notice 
of appeal. 

Thereafter, on April 5, 1951, the judge signed the 
order vacating his denial by fiat of February 21, 1951, 
of defendant’s motion for judgment n.o.v., and reinstated 
the motion. Postcard notice of such action was mailed 
to counsel on April 6, 1951. Tt further appears from the 
record that the trial judge, on April 11, 1951, amended 
the said order and granted defendant a new trial upon 
the reinstated motion (App. 27) without calling upon 
counsel for defendant to present an order in conformity 
with that ruling. Counsel was notified thereafter by the 
trial judge’s clerk that a new trial had been granted de¬ 
fendant. 

After having a new trial granted him, the defendant, 
not having docketed his case in the appellate court, filed 
his motion in the United States District Court to have 
his notice of appeal dismissed (App. 33). Plaintiff filed 
opposition to said motion (Aim. 331. Tho iudsre. in mem¬ 
orandum opinion, held that the trial court had the power 
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to dismiss the appeal before it had been docketed in the 
Appeal Court (App. 36). The order, in conformity with 
the opinion, was presented to the trial judge on July 9, 
1951, but he left for his summer vacation -without signing 
it. It was signed on October 19, 1951, and sent up to 
this court as a supplemental record (Tr. 53). 

RULES OF COURT INVOLVED 

The rules of the Federal Rules of Civil Procedure and 
of the Local Civil Rules involved in this case are: 

Federal Rules of Civil Procedure: 

RULE 59(b) TIME FOR MOTION. A motion 
for a new trial shall be served not later than 10 
days after the entry of the judgment. 

RULE 59(c). TIME FOR SERVING AFFI¬ 
DAVITS. When a motion for new trial is based upon 
affidavits they shall be served with the motion. The 
opposing party has 10 days after such service within 
which to serve opposing affidavits, which period may 
be extended for an additional period not exceeding 
20 days either by the court for good cause shown or 
by the parties by written stipulation. The court may 
permit reply affidavits. 

RULE 59(d). ON INITIATIVE OF COURT. 
Not later than 10 days after entry of judgment the 
court of its own initiative may order a new trial for 
any reason for which it might have granted a new 
trial on motion of a party, and in the order shall 
specify the grounds therefor. 

RULE 60(a). CLERICAL MISTAKES. Clerical 
mistakes in judgments, orders or other parts of the 
record and errors therein arising from oversight or 
omission may be corrected by the court at any time 
of its own initiative or on the motion of any party 
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and after such notice, if any, as the court orders. 
During the pendency of an appeal , such mistakes 
may be so corrected before the appeal is docketed in 
the appellate court, and thereafter while the appeal 
is pending may be so corrected with leave of the 
appellate court. 

RULE 73(a). APPEAL TO A CIRCUIT COURT 
OF APPEALS. WHEN AND HOW* TAKEN. # * * 
A party may appeal from a judgment by filing with 
the district court a notice of appeal. Failure of the 
appellant to take any of the further steps to secure 
the review of the judgment appealed from does not 
affect the validity of the appeal, but is ground only 
for such remedies as are specified in this rule or, 
when no remedy is specified, for such action as the 
appellate court deems appropriate, which may include 
dismissal of the appeal. If an appeal has not been 
docketed, the parties, with the approval of the dis¬ 
trict court, may dismiss the appeal by stipulation fled 
in that court, or that court may dismiss the appeal 
upon, motion and notice by the appellant. 

Local Civil Rules of the United States District for the 
District of Columbia: 

RULE 9. MOTIONS. 

(f) Oral Dearing; When Not Allowed. An oral 
hearing will not be allowed, unless directed by the 
court, upon a motion to rehear, or to vacate, stay or 
modify an order or judgment or for a new trial, or 
for any order after trial relating to a verdict, judg¬ 
ment, findings of fact or conclusions of law. 

SUMMARY OF ARGUMENT 

Point I. The trial court has the power and authority 
at any time upon its own initiative to vacate an order 
denying a timely motion for judgment n.o.v., or in the 
alternative, for a new trial, and reinstate the motion 
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where such order of denial w*as made and entered by 
mistake or inadvertence by the trial judge. 

Point II. The trial court, acting upon the reinstated 
motion, may grant a new’ trial without oral argument, 
and such action will not be deemed to be upon the trial 
court’s own initiative. 

Point III. The trial court does not lose its power to 
set aside and vacate its order denying motion for judg¬ 
ment n.o.v., or in the alternative, for a new’ trial made 
and entered by mistake or inadvertence, and to grant a 
new’ trial after notice of appeal has been filed but before 
docketing in the appellate court. 

ARGUMENT 
Point I. 

The trial court had the power and authority, upon 
its own initiative, to vacate the fiat order denying the 
timely motion of defendant for judgment n.o.v., or in the 
alternative, for new’ trial, and reinstate the motion when 
the same was entered by mistake or inadvertence by the 
trial court. 

The appellee, defendant below, served his motion for 
judgment n.o.v., or in the alternative, for a new’ trial, by 
sending a copy thereof to the appellant, plaintiff below', 
on February 19, 1951, three days after entry of judgment, 
and filed the motion in the Clerk’s office on February 21, 
1951. At the time of filing the motion, defendant filled 
out a motions card and requested oral argument. On 
February 21, 1951, plaintiff filed his opposition to the 
motion and also requested oral argument. These plead- 
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ings apparently were presented to the trial judge on the 
same day for the record shows that on that date (Feb¬ 
ruary 21, 1951) the court by fiat (endorsement on the 
motion) denied the defendant’s motion (App. 13). There¬ 
after, the defendant was advised by the trial judge’s sec¬ 
retary that the card mailed to the attorneys notifying 
them of the court’s action should be ignored because it 
was made through mistake and inadvertence by the court. 
The defendant’s attorney was also advised by said secre¬ 
tary that the trial judge did not care to hear oral argu¬ 
ment but would, however, permit counsel for both sides 
to present memoranda in support of the^r respective posi¬ 
tions. Whereupon, counsel for defendant prepared and 
submitted to the trial judge his memorandum (App. 201 
on March 6, 1951, and on the same date mailed a copy 
to counsel for plaintiff. The certificate of mailing at¬ 
tached to the bottom of the memorandum was by inad¬ 
vertence not included in the appendix (See Tr. 27). 

It is respectfully submitted that the new trial granted 
the defendant was not upon the court’s own initiative 
under Rule 59(d) as contended by the appellant, but 
rather upon the defendant’s reinstated motion which had 
been filed and served within ten days from entry of judg¬ 
ment as provided by Rule 59(b). Federal Rules of Civil 
Procedure, Rule 60(al provides that the court at any 
time of its own initiative or on motion of any party and 
after such notice, if any, as it may ord^r. correct clerical 
mistakes in judgments, orders or other parts of the rec¬ 
ord, and errors therein arising from oversight or omis¬ 
sion. The court, having entered the fiat order by mistake 
and inadvertence, under this Rule clearly had the author¬ 
ity upon its own initiative to correct the error and rein¬ 
state the motion. 






8 


If the motion for a new trial is timely filed, the trial 
judge is not required to take action thereon within ten 
days from entry of the judgment. Indeed, under Rule 
59(c), the opposing party has ten days after such service 
within which to serve opposing affidavits, which period 
may be extended for an additional twenty days by the 
court for good cause shown, or by the parties by written 
stipulation. Freed v. McGrath , 76 U. S. App. D. C- 388, 
133 F. 2d 350. 

The postcard notice of the denial by fiat of defendant’s 
motion was mailed to the respective parties on February 
21, 1951. The plaintiff’s attorney was requested to pre¬ 
sent formal order for the judge’s signature, which he 
did on February 23, 1951. The court undoubtedly, in the 
meantime discovered its mistake because it never did sign 
the formal order presented by the plaintiff. 

Point II. 

The trial court, acting upon the reinstated motion, had 
the discretionary right to grant a new* trial without oral 
argument, and such action will not be deemed to be upon 
the trial court’s own initiative. 

The trial judge has the right and authority to 
dispense with oral argument, even though counsel for 
opposing parties, or either of them, desire oral argu¬ 
ment. The Local Civil Rules of the United States Dis¬ 
trict Court for the District of Columbia provide: 

“RULE 9. MOTIONS. 

(f) Oral Hearing; When Not Allowed ’. An oral 
hearing will not be allow^ed, unless directed by the 
court, upon a motion to rehear, or to vacate, stay or 
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modify an order or judgment or for a new trial, or 
for any order after trial relating to a verdict, judg¬ 
ment, findings of fact or conclusions of law.” 

In subparagraph 4 of appellant’s Motion to Vacate 
Order of April 5, 1951 Granting New Trial, etc.” (App. 
28), the appellant conceded that the trial court may dis¬ 
pense with oral argument. Therefore, if the trial court 
had the right and power to correct its prior ruling inad¬ 
vertently made and entered and to reinstate the motion, 
the plaintiff can not now consistently claim that the trial 
court erred in not giving him an opportunity to argue 
the motion for a new trial. In short, the trial court, 
because of its mistake or error in denying the defendant’s 
motion for judgment n.o.v., etc., acted upon its own 
initiative in vacating the order and reinstating the motion 
by virtue of the power and authority granted it under 
Rule 60(a). Having thus reinstated the motion, the new 
trial was then granted not upon the court’s own initiative 
as contended by the plaintiff, but upon the defendant’s 
reinstated motion. 

Point III. 

The filing of the notice of appeal by the defendant but 
before docketing in the Court of Appeals, did not deprive 
the trial court of its right to set aside and vacate its 
order entered by mistake or error denying defendant’s 
motion for judgment n.o.v., etc., and reinstating the mo¬ 
tion, nor did it deprive it of the right to grant defendant 
a new trial upon the reinstated motion. 

The defendant’s attorney, after being advised that the 
denial of said motion was made and entered, through mis¬ 
take and inadvertence, prepared an order vacating and 
setting aside the denial and submitted the same to the 
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trial judge’s secretary (App. 27). There was some delay 
on the part of the judge in signing said order, possibly 
due to other pressing court business, and the defendant, 
believing the time within which to note an appeal was 
running against him because of the fiat, entered upon the 
motion, did on March 21, 1951, file his notice of appeal 
(App. 19). After the trial court reinstated the motion, 
the defendant no longer had any reason to pursue his 
appeal. He thereupon filed a motion to dismiss his ap¬ 
peal (App. 33). Points and authorities in opposition to 
this motion were filed by the plaintiff (App. 33). The 
court, in a memorandum opinion (App. 36) granted the 
motion, and the formal order in conformity with the 
opinion was signed bv the judge on October 19, 1951 (Tr. 
27). 

As previously pointed out, the trial court under Rul° 
60(a) Federal Rules of Civil Procedure, has the power 
upon its own initiative, or upon motion of any party to 
correct at any time any errors in its judgments or orders 
arising from mistake, oversight or omission, etc.: and 
said rule also permits the trial court to make such cor- 
rections during the pendency of an appeal before the ap¬ 
peal is docketed in the appellate court. The defendant 
had filed notice of appeal but had not docketed the case 
in the Court of Appeals, and therefore, had not perfected 
his appeal. Consequently, the trial court did not lose 
jurisdiction, hosier v. hosier, 47 App. D. C. 80; U. S. 
ex rel. haws v. Davenport, 34 App. D. C. 502; Furman v. 
Marsh, 49 App. D. C. 125, 261 F. 1005. Likewise, the 
trial court had the power to dismiss the defendant’s 
notice of appeal upon defendant’s motion and notice to 
plaintiff for the same reason (Federal Rules of Civil 
Procedure, Rule 73(a).) 
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CONCLUSION 

It is respectfully submitted that in view of the Rules 
of Court and the authorities heretofore cited, the trial 
court had the right and power to set aside and vacate 
its order mistakenly or erroneously made and entered 
denying the defendant’s motion for judgment n.o.v., or in 
the alternative, for a new trial, and reinstating the mo¬ 
tion. Having reinstated the motion, the trial court had 
the power to grant a new trial to defendant upon the 
reinstated motion without oral argument. Likewise, the 
filing of the notice of appeal did not deprive the trial 
court of the right and power to act upon the defendant’s 
motion and to grant a new trial, because the appeal was 
not docketed in the Court of Appeals and the trial court 
still had jurisdiction. 

Wherefore, the appellee respectfully contends that the 
trial court acted within its authority and power; that its 
rulings are correct and should be affirmed. 

Respectfully submitted, 

Jesse Lee Hall, 

Achilles Catsonis, 

815 15th St., N. W., 
Washington 5, D. C., 
Attorneys for Appellee. 



